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Railroads — Duty to Keep Lookout at Crossings— Contributory Negli- 
gence — Crowley v. Louisville & Nashville Ry. Co., 55 S. W. 434 (Ky.). — 
Plaintiff, after waiting at a public crossing for a passenger train to go by, 
started across and was struck by an engine, of the approach of which she had 
no warning. The evidence showed that if those in charge of the engine had 
kept a proper lookout, her presence on the track might have been discovered 
and her injury averted. Held, she could recover, though guilty of contrib- 
utory negligence herself in thus going on the track. 

Notwithstanding the negligence on the part of the person injured he may 
recover, if the railway company, after such negligence occurred, could by the 
exercise of ordinary care, have discovered it in time to have avoided inflicting 
injury. Donohue v. St. Louis, etc., Ry. Co., 28 Am. & Eng. R. R. cases 673; 
Kelly v. Hannibal, etc., Ry. Co., 75 Mo. 138. When the negligence of the 
defendant is the proximate cause of the injury, and that of the plaintiff only 
remote, the plaintiff may recover. Kerivhacker v. R. R. Co., 3 Ohio St. 172; 
Morrissey v. Wiggins Ferry Co., 47 Mo. 521. 

Statute of Frauds — New and Independent Contract — Consideration 
Moving to Promisor — Manetti v. Doege, 62 N. N. Sup. 918. — Plaintiff was em- 
ployed by a sub-contractor to build a foundation. During the progress of the 
work, plaintiff told defendant, the owner of the premises, that he was afraid 
he would not be paid by the sub-contractor, and intended to abandon the job, 
whereupon defendant said that he would pay him in case the sub-contractor 
did not do so. Held, that the defendant, in consideration of the benefit to him 
from uninterrupted work, made a new and independent contract with plaintiff, 
enforceable by plaintiff on completion of the work. 

There is no doubt that this case is correct according to the New York rule, 
as stated in similar cases, but in many of the states this case would clearly 
come under the Statute of Frauds. This is shown in Hooker v. Russell, 67 
Wis. 257, where the court said: " So long as the original debt remains payable 
by the debtor to his creditor, an agreement by any other party to pay is with- 
in the statute, no matter what was the consideration for the latter promise." 

Suretyship — Reappointment of Principal — Liability — Fidelity and De- 
eosit Co. of Md. v. Mobile County, 27 South. Rep. 386 (Ala.). — On June 22, 
1897, plaintiff-in-error became surety to Mobile County for the faithful dis- 
charge of the tax collector's duties. Prior to that time the collector had failed 
to account for certain funds collected, but faithfully accounted for returns since 
that day. Held, surety is liable. 

The fact that a tax collector has collected funds which he fails to account 
for on a day of adjustment raises a presumption that they will be paid on the 
next settlement day, hence, even though plaintiff-in-error became surety after 
the funds were actually misappropriated, it is still held liable for the embezzle- 
ment. Bruce v. U. S., 21 U. S. 596. 

Taxation of Personalty— Valuation — State v. Halliday, 56 N E. 118 

Ohio. The Bell Telephone Co. leased hand telephones to an Ohio concern at 

$14 rental per year. The Bell Co. manufactured these instruments under a 
patent, and were taxed on them at the rate of $3.42 per instrument, 20 per 
cent, more than bare cost. The State Auditor directed the County Auditor to 
assess these instruments at their true value in money, on the basis of the 
income they produced to the owner, taking into account the value given by the 
patent right, On application for mandamus the court said, when a manufac- 
turer leases an article made by him under a patent, for a valuable considera- 
tion, he should be taxed on its value, though that value be enhanced by a pat- 
ent. Its true value is what it is worth to him, and the assessor must decide 
what that is by every fact that he knows bearing on the question. 
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The true value of an article is its value for the use to which it is put. This- 
doctrine is applied to railroads. State v. ///., etc., Ry., 27 111. 64; Waterworks. 
Stein v. Mobile, 17 Ala. 234. It was denied in regard to a toll bridge. State -v. 
Metz, 31 N. J. L. 378. 

Usury — Effect on Contract — Provision for Attorney's Fees — Union 
Mtg., Banking and Trust Co. v. Hagood et al., 98 Fed. 779.— A statute 
made loss of interest the penalty for usury, but provided that the contract 
proper should be valid. A contract contained provision for fees in case of suit. 
Held, that such provision is enforceable, even though the contract be held 
usurious. 

The distinguishing feature of this case is that the promise of an additional 
payment was not an absolute, but a conditional one. The institution of the 
suit was at the option of the defendant debtor, and the provision for the pay- 
ment of fees in such event must be looked on as a collateral contract. This 
brings the case within the Supreme Court rule as stated in Spain v. Hamilton, 
1 Wall. 626. The defendant relied on the divided opinion of a State tribunal. 
Agency Co. v. Gillam, 49 S. C. 350. 



